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Comment on Recent Cases 

Bills and Notes: Assignment on Back of Note as Indorse- 
ment. — The question as to whether an assignment on the back of a 
promissory note is a qualified or a general indorsement depends for 
its answer on the principles of legal construction. The Oklahoma 
court in Copeland v. Burke, 1 held that writing on the back of a 
note "I transfer my right, title and interest in the same" is a gen- 
eral, not qualified, indorsement. The case undoubtedly follows the 
numerical weight of authority. 2 

The Negotiable Instruments Law and the California code state 
the general common law rule that one who puts his name on the 



1 (1916), 158 Pac. 1162. 

2 Maine Trust & Banking Co. v. Butler (1891), 45 Minn. 506, 48 N. W. 
333, 12 L. R. A. 370; Markey v. Corey (1895), 108 Mich. 184, 66 N. W. 493, 
36 L. R. A. 117; Beherns v. Kirkgard (1912), Tex. Civ. App., 143 S. W. 698- 
Farnsworth v. Burdick (1915), 94 Kan. 749, 147 Pac. 863; Hurt v. Wiley 
(Georgia, 1916), 89 S. E. 494; Daniel, Negotiable Instruments, § 688c. 
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back of a negotiable instrument is a general indorser, unless he indi- 
cates His intention to qualify the indorsement by appropriate words, 
thus making himself liable merely as assignor. 3 Where the name 
appears as the signature to an assignment on the back of the note, 
the question is as to whether the implication of a general indorse- 
ment arising from the signature, or the implication of qualified 
liability arising from words of assignment, shall prevail. 

The cases on the subject represent two lines of authority, one 
holding such a writing to be a general indorsement, the other 
holding it to be nothing more than an assignment. The former is 
founded on the maxim, "The expression of those things which are 
tacitly implied operates nothing;" 4 the latter reasons from the 
maxim, "The expression of one thing is the exclusion of another." 5 

The latter, on the whole, seems the better view ; and it is sup- 
ported by strong arguments and sufficient authority. 6 The assign- 
ment is a contract, and is to be construed by the usual rules of con- 
struction. The intention, therefore, will control, and any words 
demonstrating the intention of the indorser to qualify the indorse- 
ment will have that effect. 7 Distinctions have been made between 
the use of the words "I assign" and "I assign my interest," 8 the 
intention to assign being much clearer in the latter case, since the 
transferor does not pretend to assign more than his particular inter- 
est; but it would seem that mere assignment is intended from the 
very word "assign." The presence of the signature should not con- 
trol, for the assignment is not intended as an enlargement on the 
signature, but the signature is intended as nothing more than a 
part of the assignment written above. And it may well be argued 
that if liability as indorser was intended, why use so many words — 
words, too, which ordinarily indicate a lesser liability — when no 
woids at all would have had the effect desired? 9 The expression of 
the purpose with which the name is indorsed excludes the implica- 
tion of any other purpose, for no implication should be made con- 
trary to a manifested intention. 10 The words of assignment, there- 



5 Oklahoma Revised Laws, 1910, §§ 4113, 4088; Negotiable Instruments 
Law, §§ 63, 38; Cal. Civ. Code, §§ 3108, 3118. 

4 Maine Trust & Banking Co. v. Butler, supra, n. 2; Davidson v. 
Powell (1894), 114 N. C. 575, 19 S. E. 601; Adams v. Blethen, 66 Me. 19, 
22 Am. Rep. 547. 

5 Spencer v. Halpern (18%), 62 Ark. 595, 37 S. W. 711, 36 L. R. A. 120; 
Hailey v. Falconer (1858), 32 Ala. 536. 

«May v. Dyer (1893), 57 Ark. 441, 21 S. W. 1064; Evans v. Freeman 
(1906), 142 N. C. 61, 54 S. E. 847; Gale v. Meyhew (1910), 161 Mich. 96, 
125 N. W. 781 ; and cases cited supra, n. 5. Also 12 Harvard Law Review,' 
566; Wilhston, Commercial Law and the Law of Negotiable Instruments, 
§ 275; Tiedman, Commercial Paper, §265. 

'Hailey v. Falconer, supra, n. 5; Bond v. Holloway (1897), 18 Ind 
App. 251, 47 N. E. 838. 

8 Aniba v. Yeomans (1878), 39 Mich. 171; 24 Harvard Law Review, 58. 

8 Spencer v. Halpern, supra, n. 5. 

10 Broom's Legal Maxims (8th ed. by Chitty) 510. 
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fore, being expressed, should be considered a qualified indorsement ; 
and any different construction, it would seem, renders the trans- 
feror liable on a warranty which he has plainly indicated he did 
not intend to undertake. 

E. W. P. 



Constitutional Law: Construction of Fish and Game 
Act. — "The Legislature may provide for the division of the state 
into fish and game districts, and may enact such laws for the 
protection of fish and game therein as it may deem appropriate to 
the respective districts." 1 Although this section was added to the 
constitution in 1902, its effect has never been fully determined. 
In re Cecinino 2 held that this section took from the county board 
of supervisors all power they had formerly held to regulate fish 
and game, and vested it exclusively in the state legislature, and 
that consequently an ordinance of the local body, passed after 1902, 
was unconstitutional, and no conviction could be valid under such 
ordinance. This opinion is rested largely upon ex parte Prindle, 3 
without noticing the fact that in the latter case but two judges of 
the District Court of Appeal concurred in this construction, and 
therefore that no official opinion exists. 

In the principal case, the court holds that as "may" in the 
amendment is mandatory upon the legislature, the right to con- 
trol fish and game is exclusively in the legislature, and action by 
the local body is unconstitutional. This raises the question whether 
"may" should be interpreted as mandatory rather than permissive. 

It is a general rule that where it is provided that a board or 
council "may" act, and either the rights of third persons are in 
question, or a duty to act is present, then "may" is interpreted to 
mean "must." 4 But the case of the legislature of a state presents a 
different problem. Its power is from its nature in the highest 
degree discretionary. 5 It would seem, therefore, that a distinction 
should be drawn between inferior bodies, which can be compelled 
to act by mandamus, and the legislature, which the court admits 
"could not be compelled by any known legal process to legislate 
upon the subject of fish and game." Now, if the legislature can- 
not be compelled to act, how can we say that it "must" act? It 
would seem that "may," therefore, is merely permissive. 

This view is further strengthened by reference to another sec- 
tion of the Constitution of California. 6 "Any county, city, town, 
or township may make and enforce within its limits all such local, 



iCal. Const., Art. IV, § 25^. 

2 (Aug. 9, 1916), 23 Cal. App. Dec. 239. 

3 Ex parte Prindle (1905), 94 Pac. 871 (not officially reported). 

* Supervisors v. United States (1866), 71 U. S. 435, 18 L. Ed. 419; 
Hayes v. County of Los Angeles (1893), 99 Cal. 74, 33 Pac. 766. 
5 Cooley on Constitutional Limitations (7th ed.), 126. 
«Cal. Const., Art. XI, § 11. 



